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MYERS, J., FOR THE COURT:
1. Eugenia Carter was injured in amotor vehicle accident. Her estate asserts the accident was the
result of negligence by Phillips and Phillips Congtruction Company, which was performing upkeep on the
right of way of Highway 18 in Rankin County. Carter died before trid, and the suit was revived by her
estate. After atrid inthe Circuit Court of Rankin County, ajury returned averdict for Phillipsand Phillips.

Carter’s estate appedls, asserting two issues:



. DID THE COURT ERR IN FAILING TO SUSTAIN APPELLANT'S EVIDENTIARY
OBJECTIONS?

I1. DID THE COURT ERR IN ENTERING JUDGMENT FOR APPELLEE AND IN FAILING TO
GRANT APPELLANT A NEW TRIAL?

Facts

92. Eugenia Carter wastraveling in the southbound lane of Highway 18 south of Brandon, Mississppi.
She intended to make aleft turn onto her driveway (known as Carter Place or Carter Road). Phillipsand
Phillips Congtruction Company (Phillips & Phillips) was performing upkeep on the right of way dong
Highway 18. On the day of the collison, Phillips & Phillips had s&t up a congtruction zone in the vicinity
of Carter Place. Traffic was redtricted to one lane while in the congtruction zone. A flagman was placed
at each end of the congtruction zone.

13. Robert Burton, an officer with the Missssppi Highway Petrol, wastraveling south on Highway 18
while responding to an emergency cal. He came upon the construction zone, and was stopped by the
flagman. The flagman flagged Burton into the northbound lane. Burton did so. When Burton arrived at the
intersection with Carter Place, Carter turned left in front of him, and they collided, resulting in injury to
Carter.

Legd Andyss

. DID THE COURT ERR IN FAILING TO SUSTAIN APPELLANT'S EVIDENTIARY
OBJECTIONS?

14. This issue contests the admissibility of various pieces of evidence. We usean abuse of discretion
standard when reviewing atria court’s decison concerning the admissibility of evidence. Yoste v. Wal-
Mart Sores, Inc., 822 So. 2d 935, 936 (17) (Miss. 2002).

A. Hearsay Evidence



5. Carter’ s etate contends that the trid judge improperly alowed hearsay evidence from Officer
Cecile Kazery of the Mississppi Department of Public Safety. Asdefined by Missssippi Rule of Evidence
801(c), “‘[hlearsay’ is a Satement, other than one made by the declarant while testifying at the trid or
hearing, offered in evidence to prove the truth of the matter asserted.” Thetrid judge warned Kazery that
she could not relate what people had told her, but she could testify to theresultsof her investigation. Such
an indruction would properly warn the witness againgt hearsay testimony. Cf. Tanner v. State, 764 So.
2d 385, 406 (1167) (Miss. 2000) (detective's testimony of results of investigation was not hearsay). In
severa of the instances where the estate objected to hearsay testimony it is apparent that Kazery was
testifying to her conclusions, rather than to any out of court statement. For example, she was asked about
adiagram she prepared as part of her investigation. The defense inquired where the flagmen were on the
diagram. The edtate objected. We hold that this was not hearsay, and that she was testifying to her
conclusons.

T6. Onthe other hand, Kazery was d so asked, “In you conversation with the flagmen, what wereyou
advised and what did you ask?’ The estate was granted a continuing objection to hearsay a this point.
Kazery then began to tetify as to what one of the flagmen had told her he witnessed. Thisis clearly
hearsay. This occurred severd times during her testimony. For example:

Q: Did you ask Officer Burton about flagmen being there?

A: Yes, dr, he sad the flagmen had held the traffic for him and told him to go on ahead on.

Q: And in talking with [the workers], what were you advised?

A: Someof them didn’t see anything. In the statements, that’ swhat was written, that they were not
close, did not see anything, and signed.



Q: And Officer Burton, we're talking about, he was the officer that was involved in the
accident; isthat correct?

A:Yes, gr.

Q: And you asked him about a flagman?
A:Yes, gr.

Q: What was his response?

A: He said that he had dowed down. | bdieve he told me he even rolled the window down to
make sure. . . .

q7. These statements were dl Kazery’s relaing what she had been told out of court, the textbook
example of hearsay. They do not fal within any hearsay exceptions. On a close cdl, we would have to
gve the trid judge the benefit of the doubt, but we find that it was obvious that these statements were
offered for the truth of the matter asserted. Therefore, we hold that dlowing these statements over the
estate’ s objections was an abuse of discretion.

B. Therdevance of Kazery’s testimony

118. The estate arguesthat Kazery’ stestimony regarding her investigation wasirrdevant. Wedisagree.
T9. Mississppi Rule of Evidence 402 declaresthat dl rdevant evidence is generdly admissble. Rule
401 defines relevant evidence as any evidence having the tendency to make the existence of any fact of
conseguence more probable or lessprobable. Kazery was asked about her investigation into the accident
and about the construction area where the accident occurred. For example, she was asked about a
diagram she prepared of the scene, about the number of flagmen present, and from which lane Mrs. Carter
would have been turning. This information definitely would dlow the jury to find the existence of materid

facts more or less probable, and was therefore relevant under Rule 402.



C. Opinion Evidence by aLay Witness
110. Theedtateraisesan argument that Kazery lacked persona knowledge of the events concerning the
accident and, since she was not qudified as an expert, could not give opinion testimony. The edtate is
correct that Missssppi Rule of Evidence 602 requires awitness, unless qualified as an expert under Rule
702, to have persona knowledge of the facts to which he tetifies. The edtate is ds0 correct in asserting
that Kazery was not qudified as an expert and her testimony was not admitted as expert testimony.
11. Before Kazery tedtified, the estate raised amotion seeking to prohibit her from testifying asto the
cause of the accident. Thetrid court granted the motion, stating:
Here sthe ruling of the court. If she's cdled as an accident investigator, she can

go through her entire investigation. She can't offer a conclusion asto fault because she's

not being caled as an expert recongructionist . . .. And she can testify to everything she

saw in her investigation, the conditionsthat werethere, everything that happened. Shejust

can't offer her find opinion as to whose fault it was.
(emphasis added).
112.  Phillips& Phillipscountersthe estate’ sargument by citing Lynch v. Suthoff, 220 So. 2d 593, 596
(Miss. 1969), overruled by Hollingsworth v. Bovaird Supply Co., 465 So. 2d 311 (Miss. 1985), for
the proposition that it is entirely proper for an investigating officer to testify as to what he saw at the
accident scene. That is certainly true, but that is not what Kazery did in this case. Her testimony was
peppered with comments on what the scenewaslike a thetime of the accident. Sheleft the bounds of the
trid judge's ruling by testifying about what she did not see and of which she did not have persond
knowledge. For example, she testified that there were two flagmen present, one on each end of the
congtructionzone. Kazery then testified to what she had been told happened. Not only isthishearsay, as

we discussed earlier, but it shows that her testimony was not based on persond knowledge. Mississppi

Rule of Evidence 602 clearly indicates that the only witness who may testify to facts not within their



persona knowledgeisan expert witness. Since Kazery was not qualified asan expert witness, it waserror
to alow her to testify asto events of which she had no persond knowledge.

II. DID THE COURT ERR IN ENTERING JUDGMENT FOR APPELLEE AND IN FAILING TO
GRANT APPELLANT A NEW TRIAL?

113.  We usethe abuse of discretion standard of review for thedenid of amotion for anew trid in civil

cases. When amotion for anew trid ismade, the trid judge must view al credible evidence in the light

most favorableto the non-moving party. All evidence supporting the clamsor defenses of the non-moving
party should be taken astrue. Only where, upon review, alowing the verdict to sand would result in a
miscarriage of justice should the motion be granted. Dorrough v. Wilkes, 817 So. 2d 567, 573 (122)

(Miss. 2002).

714. The first witness caled was Officer Robert Burton. He tegtified that he saw a flagman make a
moation that would indicate to him that the flagmanwanted Mrs. Carter to turn. Hetestified he saw at least
one other flagman inside the congtruction zone.! Burton was using his siren and warning lights & the time
of the accident.

f15. Mrs. Eugenia Carter, the victim of the accident, died before the trial. Her video deposition was
played for the jury and thetranscript of the deposition wasentered into evidence. Shetestified that she had
come to a stop at her driveway, which had been given the 911 Address of Carter Place.® There was a

flagmanat that location, and he flagged her to maketheleft turninto her driveway. She tedtified that it was

'However, in an earlier deposition taken ayear after the accident, Burton stated that he did not
remember ancther flagman.

2Mrs. Carter’ s desth was not related to the accident.

3At other placesin thetrid, Carter Place isidentified as Carter Drive, but al parties agreed that
the reference was to Mrs. Carter’ s driveway.



her opinionthat the flagman would not have sgnaled her to turn if it had not been safe for her to turn. She
a0 tedtified that she had been diagnosed with some hearing loss, but was never prescribed ahearing aid
to compensate for that loss.
116. The defense then presented the testimony of James Mathis, the congtruction crew foreman. He
described the standard procedure for setting up a construction zone each morning. According to Mathis,
there were only two flagmen on the crew—one at each end of the construction zone.
917.  Next to testify was Joe Altman, alogger working for Phillips & Phillips on the day of the accident.
Hewas working in the vicinity of Carter Road. He testified that he saw Carter preparing to make aturn
and he saw Trooper Burton approaching with his warning lights and Siren on. Altman attempted to flag
Burton to stop, using only his hands, but to no avall.
118. Next to testify was Officer Kazery. Her testimony conssted of what she learned through her
investigation of the accident scene.
119.  Viewing the evidence in the light mogt favorable to Phillips & Phillips, it would appear that the
“mygery” third flagman Trooper Burton saw was actudly Altman warning him to stop.  This appears to
be the same conclusion the jury reached by coming to the verdict it returned. Assuch, thetrid judge was
correct in dlowing the verdict to sand and in denying the mation for anew trid.

Conclusion
920. Based on the evidence the jury heard, the trid judge made the correct ruling on Carter’s motion
for anew trid. However, the jury heard evidence in Kazery' s testimony that should have been excluded
gnceit wasether hearsay or outsdethelimitsof lay testimony. Wetherefore reverseand remand thiscase

for anew trid consstent with our findings,



121. THEJUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY ISREVERSED
AND REMANDED FOR A NEW TRIAL CONSISTENT WITH THISOPINION. COSTSOF
THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, P.J., BRIDGES, THOMAS, AND CHANDLER, JJ., CONCUR. GRIFFIS, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J., AND

IRVING, J. McMILLIN, CJ.,, CONCURS IN RESULT ONLY. LEE, J., NOT
PARTICIPATING.

GRIFFIS, J., DISSENTING:

722. | respectfully disagree with the mgority's finding that it was reversble error to admit Officer
Kazery'stestimony. Therefore, | dissent.

723.  Officer Kazery did not offer an opinion as to the how the accident occurred or who was at faullt.
Instead, shetedtified to what the scenewaslike at thetime of the accident. The specific questionsthat were
objected to relate to the number and position of the flagmen.

724. Themgority correctly findsthat theadmission of Officer Kazery’ stestimony washearsay not faling
withinany exception. However, | disagree with the mgority's conclusion that it was an abuse of discretion
to dlow thistestimony requiring areversd of this case. Instead, | find the admission of such evidenceto
be harmless error because the same testimony had beenintroduced through the testimony of Joe Altman,
Chalie Mathis, and Linda Gail Jones. Therefore, Carter was not prejudiced by the admission of this
testimony.

725. "For acaseto be reversed on the admisson or excluson of evidence, it must result in prgjudice
and harm or adversdly affect asubgtantid right of aparty.” Terrain Enters., Inc. v. Mockbee, 654 So.2d
1122, 1131 (Miss. 1995). "Error isreversible only whereit isof such magnitude asto leave no doubt that

the gppellant was unduly prejudiced.” Holliday v. Holliday, 776 So.2d 662, 672 (140) (Miss. 2000).



126.  Joe Altman was alogger working at the Ste and an eyewitness to the accident. He testified that
there were two flagmen posted in the congtruction area. Charlie Mathis testified that there were two
flagmen, one on eachend. LindaGail Joneswas severd carsbehind Mrs. Carter and shetestified that she
only saw thefirg flagman who sgnded her through.

127. InTanner v. State, 764 So.2d 385, 406-07 (1169-70) (Miss. 2000), the Mississippi Supreme
Court hed that inadmissible hearsay tesimony was harmless error Snce admissble tetimony amilar in
nature was aready introduced. Specificdly, the court found:

The prosecution asked Detective McCann on direct examingation:

Q: That night, thet is, the night y'dl first began to treet it as a homicide. Do you know
whether Detective M cCann spoke with any neighborhood people?

A: Hedid. He spoke with the persons in the neighborhood who were standing out in front
of the house and he came back in and he said that something struck him as strange.

When Tanner objected based on hearsay grounds, the trial court stated, "try to avoid
hearsay." Although it did not per se sustain the objection, thetria court'slanguageimplied
such. The information received from the testimony above had aready been introduced
through Detective McCann's testimony of what he said that night. Consequently, Tanner
was not prejudiced by the admission of this hearsay. While this Court agrees the above
testimony is inadmissible hearsay, we find such error to be harmless.
728. Likewisg, in this case, | agree with the mgority that the Officer Kazery's testimony was
inadmissible hearsay. Because of the smilar testimony from Altman, Mathis, and Jones, | find such error
to be harmless and would affirm the trid court.

SOUTHWICK, P.J., AND IRVING, J., JOIN THIS SEPARATE OPINION.



